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MWaghinagten, 8. 20530

Fcbtuary 1, 2002

The Presidenl
The While House
Washington. DC

Dear Mr President

With your garmussion, I would like b0 comment on the National Security Couwmtcil’s
disc1ssion couceruing the siatus of Taliban detainces. It is my undeistanding that (he
derennination (hat al @acda and Taliban detainees are not prisoners of war remains fiim
Howcver, racoridemation 8 being gaven Lo whether the Geneva Convention Ml on prisoners of
w ar applies Lo the conflict in Afghanisian

Therc are two basic thcoiies supporting the conclusion tha. Tal ban combatants src not
legal y entitled to Geneva Convention proleclions as ptisoneis o f war-

1. During relevant limes of the combet, Afghan stan wasa failed stalc As such it was nol a
party to he (reaty, and the teeaty’s protections do not apply;

2. During relevant limes, Afghanistan was a paily (o the (rcaly, but aliban combalants are
not cnliticd toGeneva Convention II! prisoner of war stalus because hey acted as
unlawful combalants

If adeterm nat on ismade (hat Afghanistan was a failed state {Option 1 above) and not a
paty Lo the teealy, various Icgal 1isks of ‘1ability, litigatior, and criminal prosecution are
minimized This is a result of the Suprence Cout’s opinion in Clerk v Atler providing thal when
a President determigyestha. a Irealy doesnot spply, his deleemination is fully discretionsry and
will not be reviewcd by the federal courts

Thus. a Presidential determination ageinst treaty appli cability would provide the highest
assurance that no court wou d subssqucntly entertin chages thal Amesican mi itary olTicers,
inlclligence officials, or law enforccrment officials violaled Geneva Convent on mles re atng to
ficld conduct, detent on conduct or intersogation of detainees The War Ciimes Acl of 1996
malees violatian af paitsof the Geneva Convention a ciime n (he Uniled States.

[n contrasy, if a detenninationis made undec @ption 2 that the Geneva Convention applics
bul the Taliban are interpresed to be unlawfill eombatants not subject ta the treaty’s pratections,
Clark v Aflen does not accerd American officials the samc protection from lega canséquences
In cascs of Pres dential intérprctalion of tceaties wtich are confessed (a apply, courts occasionally
refuse to defer to Pres dential tni¢tpretation. Perkins v £lg s a1 example of such acase Ifa
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cow chose to review for itgel{ Lhe facts wnderlying a Presidential inte:pretation that detamees
were unlawfil wombatanss, it could involve substantia’ criminal liabthty for involved U. S.
officials.

We empect substantial and ongoing legal challcages to follow the Presidential resolution
of these issues, Theas challenges will be resolved mare quickly and easily if they are foreclosed
from judicial ccview under the Olark case by a Presidential deteroninmti on that the Gacva
Convention Il o n prisoners of war docs not apply based on the failed statc theoty autlioa) a3
Opton! above.

In sum, Option 1, a dcbomiastion that the Gencva Coavention dogs not apply, will
provide the Uniled Statcs with the highest level of legal cenminty available under Ametican law.

Lt may be argued Ibat adopting Option | would encourage olber states to allege that U.S.
forees areineligible for Gareva Convention IIT protections in fitin ¢ conDicts. From my
perspective, it would be far more difEcult for a nation 1 0 arpue falacly thal Asnenice was a “failed
statc” thaan 10 argue falsely thal American forces had, in someway, forfeited their right to
protections by becoming unlawfol combatants. In facl, the Notth Vietnamesc didexacily thatto
justify mistrcatment of our trooeps in Vietnayo, ThereRoce, it is my vicw thal Optioa 2, a
Bescouination that the Geneva Convention HI applies to the conflictin A (ghaniswm and that
Taliban combalanis atc notprotected becawsc they were untawiul, could well expose our
pasonge) to a grealer risk of being treated improperly in the event ofdetention by a foreign
power.

Opiion 1 15 alégaloption 1t doesnot foreclosopolicy and operalional considerationa
scgandsing actua) treatment of Taliban detainecs. Option 2, as deacdbed above, is ai%0 a legsl
option. but its legal implications cany higher risk of liability, criminal prosecution, and
Judicially-impesed conditions of detaintment -- including mandated release of a dctainee,

Cleaily, consideradions beyond the legal ones metwtioned in this [etter will shape and
perhaps control ultimate decision makiag in the best intarexts of the United States of Amecdica.

Sincerely,

John Asheroft
Attomey General





